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'?rPresideni’s Message

what the Chapter has been doing in

this last month! The Board of Directors
and Committee Chairs held the annual
strategic planning for 2017 recently. There
are so many ideas and actions that come
out of this planning! Did you know that
our strategic plan is a nationally recognized

I am so excited to speak to you about

CARMEN STEFU plan and that the Chapter has even won an
President award for it in 20152 If you feel inclined
CAI-RMC

to review the current strategic plan, it is
posted on the Chapter’s website and its
something to behold. As soon as the 2017 plan is adopted, we will
post that as well so if any member has any questions on that or past
plans, please do not hesitate to contact any Board member of our
Executive Directors.

I am so happy to report that the Mountain Conference that
was held in Vail on September 16th was a great success! This year’s
theme, “The Art of Community” is something that we should
implement for years to come. After all, we all are working with our
HOA clients in building community, and this can certainly be an
art! It was great to see so many familiar faces and meet some new
members!

We now look forward to the Fall Conference and Annual
Meeting that is scheduled for November 15th, 2016 and will be
held at The Hyatt Regency in Denver.

I hope you will enjoy the rest of the year’s events and wish you a
successful fall season. For most of us, this means budgeting and a

lot of meetings—not to mention getting ready for snow! f
B e P a rt

BI of the
PICTURE

In 2015, the Foundation for Community Association Research will
celebrate 40 years of providing critical research you need to make
educated decisions about your community and its management.

To mark this milestone, we're launching the Big Picture campaign and
inviting everyone with a stake in the success of community associations
to show their support for our work—and get some recognition in return!

A picture’s worth a thousand words. In addition to raising funds for
research initiatives, we want to display your picture at the 2015 CAl
Annual Conference and Exposition and in the Foundation headquarters.

For information on how to contribute to the Foundation

and submit your picture, visit www.cairf.org/BigPicture.

The Foundation for Community Association Research is a

.ﬁ.&
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registered 501(c)(3) entity and gifts are tax deductible to the
FOUNDATION FOR

ST ch

full extent of the law.
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{ Executive Director’s Message

inancially speaking, our office is
tremendously busy getting ready
for 2017. Time, dedication and a lot
of sitting down and staring at numbers is
what it takes when you’re budgeting and
planning for associations - it takes months
of gathering information, looking at data,
and researching trends. Over the years I've

BRIDGFT SEIBERN come to appreciate the process because
Execufive Direcfor jt can make life so much easier when
CA-RMC

done correctly. It’s also a lot of fun to pat
yourself on the back when you hit a budget
accurately and precisely.

How do you plan effectively? Do you have any crazy stories
about financial management that youd be willing to share (using
anonymous examples) and the lessons learned? Let me know!
Email me at bridget@hoa-colorado.org and your story could be
featured in our next issue.

As we gear up for the Fall Conference, I hope that you budgeted
for your attendance. Board members, don’t forget that *State law
authorizes an association to reimburse board members for expenses
incurred in attending Colorado specific educational meetings and
seminars on responsible governance of communities. If you didn’t

budget for our chapter events in 2016, make sure you do for 2017.

Business partners, we are going to have some exciting programs
and sponsorship opportunities in 2017. We hope that youll
consider creatively sponsoring some of our events next year. The
board, committees, and I are excited about what’s to come and we
hope you are too. Make sure to save some room for CAI-RMC in
your budgets!

Happy Financial Planning, CAI-RMC members!!! f

§ 38-33.3-209.6. EXECUTIVE BOARD MEMBER EDUCATION
The board may authorize, and account for as a common
expense, reimbursement of board members for their
actual and necessary expenses incurred in attending

educational meetings and seminars on responsible

governance of unit owners’ associations. The course
content of such educational meetings and seminars shall
be specific to Colorado, and shall make reference to
applicable sections of this article!
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PROGRAMS &
EDUCATION
COMMITTEE

SAVE THE DATE!

DORA DAY has been confirmed for October 7,
2016. P&E has been working hard to ensure this
is an event that you will not want to miss! We
have confirmed the location at the beautiful
Golden Hotel. The classes will start at 9:00 am
and end at 3:00 pm. Then be sure to schedule
time to stay for the membership mixer at 3:00
pm. Community Managers be sure to sign up
early as seating is limited.

FALL CONFERENCE
COMMITTEE

Fall Conference Committee has been working to
create a great conference with new challenges
each month. This month we tackled the villain
“setting a theme” for the upcoming conference.
With the assistance of mighty CED, we saved the
day! Save the date of November 15 and keep an
eye out for more information coming out soon.

toring Balance. Enhancing Beauty.

Restoring the Balance
of Your Aquatic Ecosystem
Is our top priority.

WANT TO LEARN MORE?
DOWNLOAD OUR FREE GUIDE:

“Touwr Ginde To Bestoning Fond
Wiroter Quelny Through Mutnend Manogement

wirw solitudelakemanagement. com fwater-guality

S@LITUDE

LAKE MAMAGEMERNT

285 480 LAKE = solitudelabemanagement. com



Homeowners are CAl's largest member group, comprising a large percentage
of our 33,000-plus members. For the most part, these are the homeowners who
have chosen to be leaders in their communities—serving on association boards
and committees or volunteering for special projects. Some simply rely on CAl to
stay informed about how their communities should be governed and managed.

CAl strives to serve homeowners who have or probably will step up to the plate
to serve their communities and fellow residents. The benefits we provide to
them—from Common Ground magazine and our specialized newsletters to web
content and educational opportunities—are developed for these leaders.

While we do provide information for all HOA residents—induding our online
course, An Introduction to Community Association Living—our focus is
on community associations and those who lead them, especially the
moare than two million residents who serve on assodiation boards
and committees. By supporting community leaders, we are making
communities preferred places to live for all residents.

Owr primary mission is to help homeowner leaders and professional
community managers protect property values, preserve the character of
their communities and meet the established expectations of all residents.

Our education inspires effective governance and management. Our best
practices help leaders build and sustain more harmonious communities. Our
advocacy promotes practical legislative and regulatory policies. Our ethics
guidelines inspire faimess, transparency and integrity.

That's how we serve all community association residents, even as we strive to
preserve and enhance the concept, perception and value of common-interest
communities.

» About CAIL: www.caionline.org/aboutcai

» Member benefits: www.caionline.org/homeownerleaders

» Find a chapter: www.caionline.org/chapters

" Join CAl: www.caionline orgfoin

cammunit}f

ASSOCIATIONS INSTITUTE

(888) 224-4321
www.caionline.org



COMMURNITY ASSOCIATIONS INSTITUTE

Rights and Responsibilities

for Better Communities
Principles for Homeouners and Community Leaders

Homeowners Have the Righy To:

1. A responsive and competent comammity sssociation.

1, Homesr, foir oned respectful sreatment by community beaders amd
mAnAgeTs,

1. Pamicipate in governing the community mssoclation by ottending
mieetings, senving on committecs and standing for election.

4. Access uppropriste sssocintion books and reconde.

5. Prudens expenditure of foos and other issesments

6. Live in a commamity where the property is maintained acoonding
o espablished srandoeds.

7. Fair instment regarding financial and other asociation oblign-
tigs, including the opportundey wo discuss paymenr plans and
opthons with the association before foreclosure b minated.

8. Receive all documents that addres nules and regulorions govern-
ing the commimbty asochton— not prios to purchose nd set-
tHement by @ rel estte agen or nttomiey, then apon joining the
Ccornmiiiy

% Appeal to appropringe commusity leaders those decisaons affect-
ing nen-nouting financial responsibilities or propery rights

Homeowners Have the Responsibility Tos
Reaed ancd comply with the povemning dooiments of dhe comemumity.
Muinguin their property sccording to eseablished spandands.
Treat association beaders honestly and with respect,
Vote in commanity elections ond on other e,
Pay association mssesaments and charges on rimse.
Ciomtact wsoctation lenders of managers, i necessary, to disouss
financind obligations and aliemative poyment armangements.
1. Fﬁﬁ&mh:mdtmim of maserial decisbons thay personally

i '8

B Provide coment contact information to wssociation lenders or man.
et B help ervure they recerve anformasion from the commumiry:

8. Ensure that these who reside on their propenty (e.z. tenanis,
relatives, friends) adbere 1o all rules and regulaions,

Community Leaders Have the Right To:

I. Expect owners and non-owner residenis to meet their financial
obligarions we the commaniny,

1. Espect residents o know and comply with the rules and regula-

eions of the commanity and to stay informed by reading materi-

abs providiod by the dmsocirtion.

Hespectfil and himest trestment from resident,

4. Comducr meetings in o positive and constmuctive nrmosphere,

5. Receive support mel conammuctive imgut from owners and non-
OWTIET Fesidenis.

e e

-
b

6. Personal privacy or homse sred dusing lelse tine in the commmning:

7. Take advaneage of cdicational oppomunities (e, publications,
traiming workshops) that are divectly relaged 1o their responsibili-
rics, el a approved by the asociarion

Community Leaders Hove the Responsibility Tos

L. Fulfill their fiduciory duties 1o the community and exercise dis-
crechon s manner they reasonably belicve 1o be in the beat
indeteits. of the commmenin.

2, Exercize soamad business judgment and follow esablished man-
APTECI PEACHRE.

1. PBalonce the meeds and obligations of the communiny s a whiole
with these of individusd homeosners ind resddents.

4. Understind she association's govemimg documents amd become
echucatad with respecr mo applicable sate and local lows, and e
munage the conimuniny associatum necondingdy,

5, Establish committees or use other methods o obenin input from
orumsers i tom-owner residents,

b, Conduct open, fair and sell-pullicized dections.

1. Welcome and educate new members of the communiny—owners
ard non-wner resldenes alike.

5. Encoumge imnpur from residents on issoes sffecting them personal-
Iy and the eommumity as 3 whole.

7, Encourage events that foster neighborlines und 2 sense of com-
LTy,

10 Condiact busdiness inoa inaeganent mamswer wihen Beisille ind
appropgiaie.

11. Allow homeivanens access to appropriate communiey records,
when

12, Colleer all mondes due from owners and non-camer resldens,

13, Deevise nnd ressonable arangenents, when nesded
and o feasible, to facilicare the ability of individual homeowners
to meet thedr finoncial obligations o the community,

14, Frowvide s proces residents com use 10 oppeal decisions alfecing
thetr riot-routine Aremsctal roponsibilithes or propemy rghis—
whiere pemmiitved by kv arsd the ssochition’s poverning documents.

15, Initiare foreckosure procesding: only s o measure of L resort,

16 Make covenants, conditions nnd restrictions as undestandnble 2
posaible, sdding clurifying “lny™ lngumge or supplemenmey mote-
rials when drafring or rovising the documents,

I7. Prowide complete and rimely disclosure of personal and financiol
contlices of interest relored o the actbons of communicy leaders,
g, offteers, the boand and committess, | Community assodi-
micms mawy wind oo devielop a code of erhice.)

Community Associations Institute (CAl) is a national organization dedicated to fostering vibeant, responsive,
competent commmumily associations. Founded in 1973, CAl represents sssociation-governed communities, such as condemindum
and howmeowner associations, cooperatives, and planned communitics, To learn more about TAL and its bocal, regional and staie
chapters, vasit www.caionline.org or call TAT Dhirect ag 703 548-8600,

Sponsored by CAl President’s Club

8 WWW.CAI-RMC.ORG
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Protecting the Financial
Assets of Associations




here associations cannot

control property and liability

losses easily, after all we do
live in Colorado known for slip and
falls during winter and being the second
highest state to register hail losses,
we can protect the financial assets of
communities through good controls and
adequate insurance.

Association declarations will typically
address that the association should
maintain fidelity coverage for their
reserves plus two or three months ass-
essments. Additionally, to be compliant
with DORA, each association needs
to have fidelity coverage equal to reserves plus two months
assessments. This coverage is easily obtained through insurance.
However, in purchasing fidelity coverage, make sure to purchase
coverage for all exposures. Basic fidelity policies offer what is
known as “employee dishonesty” coverage. Most associations do
not have employee so look to the definition of “employee” which
should include non-compensated officers. Also, make sure that the
management company is listed as an additional insured under the
fidelity coverage. The largest theft of association funds is done by
managers with board members coming in second.

Pat Wilderotter,
CIRMS
CCIG

Next, make sure you have coverage for “forgery and altercation”.
Every time you give a vendor or member a check, they now have

your bank account number, your routing number and check
signatures. In this age of computers, it is easy to duplicate checks
and insert new payees and amounts. One association paid a pianist
$500 to play at an event and suddenly their bank account was out
thousands from checks he had fabricated.

Many associations also collect money for events, so most policies
should contain some coverage for “money and securities”.

Finally, “Computer fraud and wire transfer”. One management
company several years ago had their computers accessed and
funds transferred out of eight associations. Two associations had
computer fraud and wire transfer coverage so only they were able
to recoup the loss funds.

In addition to securing adequate insurance, each association
should establish protocols to protect their funds. Some standard
practices are:

« Ifthe association’s financial activities occur on line, make sure
to have adequate controls and password protection.

«  Require dual signatures on operating and reserves accounts.

o Use lock-box deposits for assessments.

«  Reconcile bank statements monthly.

»  Conduct annual audits or reviews by independent CPA.

Finally, and it may seem ironic to point out when talking about
fidelity coverage, but make sure you complete the application
answering all questions truthfully. Putting in the wrong responses
to questions about safeguards in place, such as who has the
authority to sign checks and make deposits, can potentially void
coverage. ft

McKenzie Rhody
Construction Defect Attormeys

McKenzie Rhody has represented
thousands of homeowners and
homeowners associations affected
bw defecrs in their townhomes,
condominiums, lofts, high-rises

and single-family homes.

+, call (B00) 996-1770 today

www MR ConstructionDefectlaw.com






w t's October and
| I the board and
manager are
preparing the 2017
budget. The asso-
ciation came up
short in 2016 due
to surprise roof
leaks, black hole as-
phalt repairs (Jane’s
car is still missing),
and repairs to decks
that tried to jump
off the building.
The board knows
they are responsible
to maintain the as-
sociation but how

April Ahrendsen
VP Regional
Account Executive
Mutual of Omaha
Bank .

can they do a major assessment increase or
special assessment? Does this sound familiar?
There are many challenges to living in

a Common Interest Development. One of
these challenges is the maintenance of the
property. The community as a whole shares
the responsibility and cost to maintain the
common elements. Typically, these types of
projects would be paid for from your reserve
account. Unfortunately, many associations
find their reserve accounts are underfunded.
In the scenario above the association could
consider these options.
1. Raise Assessment

(save up over set time)
2. Special Assessment

(lump sum payment)
3. Association Loan
4. Special Assessment/

Association Loan

When the association is considering these
options they should consult experts such as
their manager, contractor, banker, and attorney.
They need to consider these questions.

1. If they raise the assessment how long
will it take, will cost go up, money
wasted on repairs, and can they wait?

2. If they special assess, will all or most
the homeowners be able to pay a
large lump sum?

3. If they borrow, do they have the
ability too? Is a vote required?

Do their documents need to be
changed? Do they qualify?

4. If going to allow special assessment/
loan what options will they provide
owners? (If doing this option keep
it simple.)

The association met with its experts and has
decided financing is its best option. They can
get all their work done next summer and no
longer throw good money at temporary repairs.
Now what? They need to choose a bank.

1. How many Association loans have
they done?

2. Prepayment Penalties?

3. Will they meet with board/
Association to help get vote passed
if needed?

4. Will they lend without requiring
operating or reserve account to be
kept at their bank?

5. Competitive interest rates?

Now that the association has chosen
the bank it must complete the application.
Typically, when we apply for a mortgage or
car loan the bank tells us what we can borrow.
An association loan is different. The bank
wants you to tell them what you need so the
board/manager must gather bids and provide
the amount they would like to borrow on the
application. Then submit a full application
and with all supporting documents to the
bank who will begin underwriting.

Woohoo! This association was approved!
The board decides if the terms are acceptable
with their attorney. They work thru the closing
process which may include an attorney
opinion letter that confirms the board did
everything required per documents. The loan
is now funded and ready to be spent. They
may have received all the money at one time
or as a line of credit for a specified time.

If the money is instantly dispersed the
association will start making full payments.
The payments will be automatically
withdrawn out of the associations account. If
the association is doing a line of credit they
typically pay interest only payments until it
rolls into a term loan. The association as a
whole can make additional payments to pay
off the loan quicker if there are no prepayment
penalties or they didn't allow pre payments.

The moral of the story...Associations have
options to get work done. They need to work
with industry experts to get best solutions
possible for their association. Yes, it is a bit
of a process but following it saves time in the
end. Most importantly, the loan can reduce
the stress on your homeowners in getting the
needed repairs completed. f¢
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by Frank J. Sassalino, CPA & Ellie Stadnick, CPA

ow many times has a board member asked the following
H question; Why do wehave to pay taxes? I thoughthomeowners

associations were nonprofits. Under IRS regulations HOAs
do not qualify as nonprofit entities, which are organized for and
operating exclusively for exempt purposes. They are considered not
for profits, operating for the benefit of their community and not the
general public, and must file annual tax returns.

HOAs make a choice annually to file either a Form 1120 and
be taxed as a regular corporation on all of their membership and
non-membership income, or to file a Form 1120H and be taxed
as a homeowners association only on their nonexempt function

r)7)8to)x}
)5
1) 2)
ol -1-

income. Nonexempt function income includes; revenue from
non-association property, revenue from non members for use of
association property, and amounts charged to members for specific
services. In either case, income from non-members is generally
taxable. Once a Form 1120H is filed for a year, the association
cannot revoke its election and file an 1120 without IRS approval.
Taxes on Form 1120 are computed using graduated tax rates with
an initial tax rate of 15% on the first $50,000 of taxable income,
to a maximum rate of 38%. All of the association’s income and
expenses are included on Form 1120. The 1120 is often considered
to be complex and preparing it can be time consuming and costly.



To simplify filing requirements for HOAs, the IRS added code
section 528 and Form 1120H in 1976. The intent of this new code
section was to tax HOAs similar to individuals. For HOAs exempt
function income, that is income from members, is generally
excluded from taxable income.

Exempt function income must also meet certain tests:
* The source of income is from HOA members, such as dues
and late fees.
¢ The nature of the income is payment made by an HOA mem-
ber and assessed ratably to all members in that association.
* The purpose of the income is to acquire, build, manage and
maintain HOA property.

The association’s nonexempt function income is taxed at a flat
rate of 30%. Some of the most common examples of nonexempt
function income are; investment income, laundry commissions,
rental income, gains from the sale of association property, and
easement income. Nonexempt income can be reduced by expenses
which are directly allocable, reasonable, well documented and
applied on a consistent basis. A specific deduction of $100 is
allowed on this form similar to the standard deduction provided
to individuals.

Although the 30% tax rate on Form 1120H is more than the
15% corporate rate on Form 1120, there are significant benefits
to using this form. The preparation time, cost and audit risk are
all considerations when choosing which form to file. However, if
an association has a significant amount of non-exempt function
income, the tax saved by filing an 1120 may be justified.

To qualify as a homeowners association and to file Form 1120H
all of the following must apply:

e At least 60% of gross income must be exempt function
income. This income is generated from member dues, fees,
or assessments.

* Atleast 90% of expenses must be to acquire, build, manage,
maintain or care for its property or activities of members.

* The association must pass the substantial residence test,
which states that at least 85% of units are residential.
Amenities, such as swimming pools, tennis courts, and
storage facilities are considered residential for this test.

* In addition, no member should profit from HOA earnings,
which is defined as a lack of private benefit test.

Even though the 1120H is a simple return, there are still some tax
planning ideas to consider to reduce nonexempt function income.
An association may increase member assessments and forego user
fees for facilities or “pay as you go income’, or charge user fees on
an annual basis, recharacterizing them as exempt function income
which is not taxable.

Form 1120H does not require estimated tax payments
throughout the year, but final payment must be made by the due
date on the return. However, for cash flow planning purposes, an
HOA may choose to make estimated payments. In contrast, Form
1120 does require estimates. Penalties and interest will be charged
if estimated payments are not made or are too low.

Tax returns, either 1120 or 1120H forms, must be signed and
dated by an association officer. If a return is filed on behalf of
the association by a receiver, trustee, or assignee, this fiduciary
may sign the return. In this case, a copy of the court order must
accompany the tax return.

Payments of federal taxes for taxes due on the 1120 or 1120H
must be made using the Electronic Federal Tax Payment System -
on the EFTPS website.

In conclusion, the best advice to follow is to contact your tax
preparer if circumstances change during the year, or if you have
specific questions. Most preparers would rather be informed of
changes during the year, since they cannot help after year end.
With proper tax planning the HOA can avoid being surprised by a
large year end tax liability. f
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by Timothy M. Moeller—
Moeller Graf, PC.

he terms “financial mis-management” or “mis-

management of funds” are often casually tossed

about—and sometimes forcefully asserted—at
association meetings. Board members will often recoil
at such accusations and may instinctively become
defensive about how carefully they managed their
neighbors’ money.

At one end of the continuum is embezzlement. It is
a crime and was responsible, in part, for the manager
licensing laws that became effective a year ago and exist
today. At the other end of the continuum is a Board
decision that caused the association to lose money.

Embezzlement will result in possible jail time and,
will almost certainly result in individual liability for the
individual director involved. For most other cases of
alleged “financial mismanagement,” individual director
liability is not a certainty, as described below. But the
termis not clearly defined in the law or in most governing
documents. Recklessly investing reserve funds would
be one clear example of financial mismanagement. The
Colorado Common Interest Ownership Act (“CCIOA”),
at C.R.S. §38-33.3-303, states that the investment
of reserve funds must be done in good faith, with
reasonable care, and in a manner believed to be in the
association’s best interests.

In cases where a decision was made that cost the
association money, it is much more difficult to define
financial mismanagement. Not all decisions will create a
positive economic event for an association. Assessment
collection cases may go bad, vendor services are not
as expected, and construction projects can go over
budget. The law does not require perfection in financial
management, nor create liability when an outcome is
not as expected. Instead, the law establishes a standard
of conduct on director decisions that can be evaluated in
light of a bad outcome.

For communities organized as nonprofit corporations,
which is the overwhelming majority, the Colorado
Revised Nonprofit Corporation Act (“Nonprofit Act”),
at C.R.S. §7-128-401, limits the liability of directors
in certain circumstances. This statute provides that
directors of a nonprofit corporation have no individual
liability to the corporation or to its members if they
follow certain standards of conduct in the performance
of their duties.

These standards require the director to act in good
faith, with the care that an ordinarily prudent person
would act in a similar situation, and in a manner that the
director reasonably believes to be in the best interests
of the corporation. Notice that this statute does not
say that the decision must be the correct one, or even
a particularly good one. Instead, the law focuses on the
conduct required by the director in making the decision
as opposed to the result of the decision.

This statute states that directors are entitled to rely
on information, advice and reports from others, such
as accountants, managers, lawyers, engineers and
others acting within their fields of practice, as well as
others whom the board members reasonably believe
are credible, given their area of expertise. However,
directors who have knowledge that the advice from
outside experts is incorrect are not entitled to rely on it.

Having liability for financial management is one thing.
Being sued for it is another. The Nonprofit Act, at C.R.S.
§7-129-102, allows an association board to indemnify
a director for claims made against that director as a
result of the director’s service to the corporation if the
director acted in good faith and in a manner that the
director reasonably believed was in the corporation’s
best interests.

“Directors need to be careful,
reasonable and act in good
faith. They need to follow their
governing documents and

seek expert advice when

appropriate. They need to
be transparent, particularly
in financial matters. But they

don’t need to be perfect.”

The problem with indemnification is that the decision
is made by the then-current board and the director
requesting indemnification may no longer be on the
board. Indemnification is still permitted in the case
of former board members but due to the personal
dynamics that may exist, a former board member may
find that his/her request for indemnification is denied.
For that reason, it is important for the association to have
directors’ and officers’ insurance (“D&O insurance”).

The law supports volunteer service. There are few
qualifications to serve on an association board. Directors
need to be careful, reasonable and act in good faith.
They need to follow their governing documents and
seek expert advice when appropriate. They need to be
transparent, particularly in financial matters. But they
don’t need to be perfect. fy
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Now When?

Association Use of Construction
Defect Settlement Funds

ongratulations, your Associ-

ation has completed a con-

struction defect lawsuit and
recovered funds through settlement or
judgement. So now what? The answer
seems simple: the Association should
use those funds to repair the defects.
While true, the answer is not so black
and white. There are additional factors
and considerations that should be taken
into account, including accounting
and tax issues, the Association’s legal
obligations, and repair priority. Because
every case is different, it is impossible
to provide a one-size fits all outline on
how an Association in this position should proceed. However, this
article is intended to provide a general overview of common issues
that Associations should consider.

Shane Fleener,
Partner,
Hearn & Fleener

Accounting and Taxes: Obviously, the settlement funds need
to be received before any repairs can be made. It is important that
the Association deposit the settlement funds in a separate, and
newly created, bank account designated solely for repairs. The
funds should not be commingled with the Association’s general
operating account or reserve account and should only be used to
make repairs. By following this simple step, the settlement funds
will avoid taxation. As with any other account, the funds will also
gain interest, further benefiting the Association.

Legal Obligation to Make Repairs: 'm often asked if an
Association has a legal obligation to spend settlement funds on
the defects involved in the lawsuit. Again, the answer is not black
and white. There is no specific Colorado law mandating that an
Association use settlement funds to repair the defects involved
in the claim. However, generally speaking, Association board
members owe their members a fiduciary duty. Further, Colorado’s
Common Interest Ownership Act (“CCIOA”), as well as the
governing documents for nearly all Associations, place common
area repair and maintenance responsibilities upon the Association.
Therefore, Associations should—to the extent possible—use
settlement funds to repair the defects.

Making repairs involves many decisions: How should the
repairs be made; who should make the repairs; what repairs should
be made first vs. last; when should repairs be made.. . . the list goes
on. While this might sound intimidating, all of these decisions are
subject to the discretion of the Association’s officers and, with the
help of your attorney and experts, can be made with confidence
and protection under Colorado law. Board members that were
not appointed by the Declarant are not only protected by the
business judgment rule, but also CCIOA’ limitations on personal
liability and the reality that the owners have agreed to be bound
by the decisions of the Association’s board. Pursuant to CCIOA:
“no member of the executive board and no officer shall be liable
for actions taken or omissions made in the performance of such
member’s duties except for wanton and willful acts or omissions.”
C.R.S. § 38-33.3-303(2)(b).

Repair Triage: With legal considerations behind us, the
Association must now consider the order and timing of repairs. In
essence, this is a triage prioritization process that should involve
communication with your counsel. Generally speaking, the first
items that should be repaired are those presenting life-safety
concerns, such as fire suppression defects, structural concerns,
mold mitigation, trip hazards, etc. Defect that present immediate
damage concerns, such as active water leaks, should also be at
the top of the repair-priority list. After those defects have been
addressed, attention can be focused on the other, less-time-
sensitive, items. Exactly what those items are, and the order in
which they should be repaired, will vary greatly from case to case.

Now whether you are a board member or a manager you should
understand and be able to guide the decision making process on
what to do with your associations money received from a defect
case. Every case and association is and will be different depending
on the outcome and the issues in the community. It is important
to utilize your attorney and experts through this process; they are
here to help the association every step of the way, from start to

finish.

Shane Fleener has been guiding Associations through the settlement process and
aftermath since 2006. If you have any questions on how to use your settlement money
you can contact Shane at sfleener@hearnfleener.com.
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The Challenges of a Unique Market

by Murray Bain, PCAME, Summit HOA Services, Inc.;
Barbara Lucks, CMCA®, Your HOA Team;

and Grant Parker, AMS®, PCAM®, Wildernest Manangement

Murray Bain, PCAM®, is the broker and president at Summit
HOA Services Inc.

Barbara Lucks, CMCA®, of Your HOA Team has more than
25 years of Western Colorado property management and
HOA/condominium association oversight. They answered
questions jointly for this article, and their responses are noted
“MB+BL.”

Grant Parker, AMS® and PCAMB®, is a licensed Community
Association Manager for Wildernest Management with a
porifolio of communities in Keystone, Colorado. His responses
are marked “GP”

community associations. This is especially true of condo

associations; every ski resort from Arapahoe Basin to Zephyr
Mountain is dotted with condominium communities, and each
part of its own association.

As in all community associations, managing these communities
comes with its fair share of challenges. And in many cases, these
challenges stem directly from the nature of their remote locations.
Our mountain management experts unpack some of these
challenges below.

T he mountainous regions of our state are home to myriad

Meetings and Absentee Boards

MB+BL: “Most resort communities in the mountains have a higher
percentage of second homes, well above 60% in many towns. This
high number of absentee ownership creates logistical problems for
participation and communications within an association, difficulty
achieving a quorum and successful voting at meetings, as well as
board member performance and continuity. The management may
have little direction on how to proceed with their duties in order
to satisfy the needs and desires of the owners, when he or she has
never met the majority of the owners in his or her association”

GP: “Board meetings are rare, typically less than three per year.
The Annual Meeting is usually held in mid-summer when board
members and owners can schedule vacation time that doesn’t
cut into their peak rental season. The absence of board members
who are year-round owner-occupants creates a real vacuum in the
governance process. Without meetings (and the decisions made
therein), most goals and objectives become a series of knee-jerk
reactions to short term concerns or immediate system failures.
Strategic planning is an afterthought. For the manager, this is a
double edged sword. You may say “YEE-HAW!” for the dearth of
board meetings, but for an untrained and unseasoned community
manager, the lack of leadership and direction can be a killer”



Owners Vs. Renters

MB+BL: “Both resort and rural HOAs are different, very different,
from urban communities. A typical urban common interest
community probably has several hundred members, most of
whom consider it their primary residence. The board is comprised
mainly of resident homeowners. Most resort communities in the
mountains have a higher percentage of second homes, well above
60% in many towns.”

GP: “Short-term rentals are the life blood of Summit County.
This is exactly the opposite of most Front Range communities. One
main reason for the shortage of affordable housing for workers is
that there is so little long-term rental property available. Short-
term rentals equate to more revenue for the owners. Managing
short-term rentals is all about housekeeping and top notch services.
Whatever the amenity package, it better be in good shape or you
will hear about it from the guest, the owner and quite possibly, on
TripAdvisor. In many respects, service standards are based more in
the hospitality industry than in association management.”

Communication
GP: “E-mail communication is the order of the day in Summit

County and it's a poor substitute for real-time communication

with a Board of Directors. Without a regular cadence of meetings

to drive things forward, we are forced to use this non-concurrent
form of communication for just about everything. It took me
awhile, but I finally figured out how to do it effectively, as follows;

1. Give them all the information up front. If you don’t, you
will spend hours answering questions from each individual
director over a period of several days, or whenever they decide
to read their e-mail. I prepare professional, written Memos
with attachments and date-stamped pictures. I do not include
these in the body of the e-mail, but instead direct each board
member to simply “View the attached Important Report w/
attachments and to respond no later than >

2. 1 usually offer no more than two options, as well as cost
estimates, and include their most current financial statements
and bank balances to help them decide.

3. Frequently, board members who are unaccustomed to making
decisions “electronically” will turn an e-mail string into a long,
drawn out diatribe. They offer their opinions and arguments,
debating the merits of whatever the subject matter may be.
Rather than weigh-in on these debates, I've learned to wait for
the board to arrive at a consensus and then send a “clarification
statement” such as; It is my understanding that this is how you
wish to proceed. Is that correct? If that doesn't work, I'll pick
up the phone, call the board president and tell him I need help”

Self-Management, Lack of Management
Companies and Licensed Managers
MB+BL: “Self-management, even of condominium associations,
is common in far western Colorado. This is the only economic
option for many rural HOAs with working class residents, high
unemployment and high assessment delinquencies. Without good
board education this format is often ineffective, and frequently
leads to board burn out as well as entrenched HOA monarchies.
The few qualified management companies in the region are already
stretched thin. Uneducated boards and low HOA budgets make

their job even harder. HOA attorneys can be hard to find.

There are relatively few credentialed HOA professionals west
of the Divide as well. A map of CMCAs and PCAMs in Colorado
shows heavy clusters of professionals on the Front Range and
eastern slope resorts, and just a spot here and there on the western
slope.

GP: “There has always been a severe shortage of qualified
individuals in this industry. In Summit County its a chronic
condition which has worsened since the requirement for manager
licensing. That’s because many client communities (read; absentee
boards) aren’t aware of and aren’t willing to pay more for licensed
managers. The value argument simply doesn’t resonate with them.
The Law of Supply & Demand has yet to gain a foothold on the
western slope”

“Both resort and rural HOAs are different,
very different, from urban communities. A
typical urban common interest community
probably has several hundred members,
most of whom consider it their primary
residence. The board is comprised mainly
of resident homeowners. Most resort

communities in the mountains have a

higher percentage of second homes,

well above 60% in many towns.”

Poor Financial Practices
and Manager Compensation

MB+BL: “Poor financial controls, reporting and grossly
inadequate reserves planning or funding do jeopardize the well-
being of the communities. Smaller HOA’s are forced to rely on
contracted bookkeeping services that have little understanding
of HOA financial reporting. The bookkeeper also might pickup
the mail and deposit the checks, placing them in violation of
Colorado CAM licensing requirements. Without affordable access
to resources and education, many are faced with the dilemma of
how to protect their community”

GP: “Compensation for Summit County managers is considerably
less than for Front Range managers, especially considering the cost
of living. We live in a resort, remember? And if the management
company raises their fee, even if theyre doing an exemplary job,
there’s always a company that will do it for less. For investor owners,
anything that impacts a positive return on their investment is cause
for concern. And many of those folks sit on boards. Since there’s
little chance of developing close relationships with some of these
boards, and manager turnover is a fact of life, this has become the
most important challenge we face” f4
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e are going into budget

season which means it is time

think about where all the
money is going to come from. A primary
activity of operating a community is the
repair and maintenance of the property
and planning for those big capital
improvements that will be demanded.

I am a major proponent of
having a reserve study performed,
a study that should be updated 3 years.
More strongly, communities should be
regu-latorily required to fund themselves
based on that reserve study. I just spoke
to a utopian world that far too often does
not exist and so. I have a career because associations do not have
sufficient reserves to fund capital maintenance projects. I have
been providing community association loan products nationally
for almost 20 years and teaching numerous banks how to build
successful lending programs. I hope the following dialog gives you
guidance on how to squeeze money out of those banks that profess
to be desirous of your business.

The statistical fact is this for banks: Community Association
lending is one of the safest asset classes they can be involved with.
Such loans rarely ever become a problem. The result has been that
several banks have entered the market over the most recent 10 years.
It is easy to find a bank that is active in the community association
lending environment. Just reference the vendor directories of
the CAI Rocky Mountain and Southern Colorado Chapters. It is
equally easy to get multiple banks to compete for your business.
That competition will result in a nicely low cost financing product
for your community.

However, as always, the devil is in the details. The devil, so to
speak, is the current state of commercial banking. The post-
recession environment has left banks emotionally shell shocked
and massively over regulated. The most influential departments
in a bank are the Regulatory Compliance and Internal Audit
Departments. To be clear as it relates to you, there is no such thing
as having a bank “relationship” which suggests understanding, trust
and human compassion. The reality is that the very nice person who
comes to give you a sales pitch. Brings cookies into the office. Buys
you drinks after an educational seminar. Takes you out for golf.
That person has absolutely no power, no authority and nominal
influence over whether your loan is approved or over the terms and
conditions of that loan. The back room of a bank, operating under
tight FDIC regulatory controls and review, approves and structures
loans without emotion or sense of “relationship”. It is a purely
mechanical process based on the bank’s loan policy and staff skills.
The point being: negotiate with multiple banks. Be firm with them.
Do not waste time with banks that you feel are being impractical.

To make a case of why your association qualifies for a loan, you
need to have performed some due-diligence. Know the projects
that you want to have funded and get multiple bids. You are not
going to get very far with any bank if you do not have a defensible
perspective on what the project is going to cost. If the project is
going to require a Special Assessment or increase in the Budget,
be able to show the bank a communication stream that validates

Alan D.
Seilhammer
HOA Lending Pro

the unit owners are aware of the coming financial impact. Be
prepared to communicate to the bank the additional future capital
maintenance projects that might need to be addressed during the
loan term. A bank is going to want to know that you are aware of
the condition of the property and are prepared to support funding
those future projects. These are the core talking points to be able
build confidence with the bank’s credit analyst.

Supporting material for a complete loan application will be 2+
years of financial statements, the year-to-date financial statements
and the current year budget. A clear report that reflects the age of
delinquent unit owner accounts is crucial. A document that shows
the number of units rented in the community is important. Beyond
these core items, different banks will ask for other types of readily
available information.

“To be clear as it relates to you, there is no
such thing as having a bank ‘relationship’
which suggests understanding, trust and
human compassion ... The back room of a

bank, operating under tight FDIC regulatory

controls and review, approves and
structures loans without emotion or sense
of ‘relationship’. It is a purely mechanical
process based on the bank’s loan policy
and staff skills.

A unique difficulty has developed in the loan approval process
which is a function of banker stress during the recession and
currently existing unskilled credit underwriters. Some banks are
measuring the ratio of the loan amount to the average retail value
of the units. Banks have set arbitrary limits of 10% to 15%. There
is no valid basis for this credit approval metric as there are no
community association loans that have become troublesome while
a high ratio existed. Nonetheless, before you spend much time with
a bank, come to appreciate their stance on this matter because it
may cap your level of access to the funds needed.

In summation, the good news is that bank financing of com-
munity association financing is readily available. The challenging
aspect is that banks are going to require well considered financial
plans for getting a project done and for the success of accom-
plishing future projects. f

Alan D. Seilhammer, President, HOA Lending Pro—Beginning in 1998, I have been
a community association specialized lending officer within the banking industry.
I have taken 3 banks to national leadership positions in providing this specialized
loan program. I have acted as an advisor to 5 other banks and been instrumental
in designing their loan policies and credit underwriting system. I am an active CAI
educator, writer and social media enthusiast.”
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T@ o Audit Errors
[é) 0 & Exceptions

2016 marks my 14th year in this industry and in that time I've probably done something in the range of 1,000 HOA audits.
I don’t feel old enough to have done anything for 14 years, but the gray hairs which reside above my ears say it’s true.
Fortunately the gray hairs also tend to add credibility with clients so maybe I break even there. Based on my audit experience
and resultant gray hair, below is a list of the five areas where I most commonly find errors or exceptions during audit work.

Expenses—Operating or Reserves?

Issues with proper fund accounting are probably the most common issues | encounter. | see errors in this area for
a variety of reasons; maybe a reserve fund expense was initially paid with operating fund cash or an expense
originally deemed an operating expense was reclassified as a reserve expense. No matter the path, if the expense
appears in the reserve section of the income statement the cash to pay that expense should come from the
reserve cash account.

Transfers to reserves

Your annual budget likely includes an allocation of assessment revenues to the reserve fund. Great for planning purposes,
but in redlity actual fransfers from operating to reserves commonly differ from the budgeted amounts. Maybe snow removal
expenses from a blizzard meant your association simply didn’t have the cash available to meet the budgeted allocations.
Or maybe a wet summer and a lower water bill meant your association had extra cash to put in the reserve fund. In
either case, any variance from the budgeted amount should be documented in the minutes of a board meeting. This
documentation helps confirm that the variance is deliberate rather than an error.

Errors in working capital collections

If your association was created within the past 25 years, your governing documents likely include a provision for
collection of working capital. In most cases an association collects working capital only from the first resident-
owner. However, we have seen many variations on working capital collection requirements, and the frequency
with which we find errors in this process is surprising. A quick review of your governing documents will ensure
compliance with the working capital collection routines prescribed therein.

Bad debt write-offs not documented in minutes.

Although delinquencies are less of an issue these days than they were years ago, most associations have owners who
simply will not or cannot pay their dues. When an association has exhausted its collection options, rather than lefting
old delinquencies sit on the books the decision should be made to write the balance off to bad debt. We recommend
that all write-offs be documented in the minutes of the board meetings. This documentation is an important anti-fraud
measure, provides transparency to the membership, and if research is needed, provides a quick way to identify when
the board chose to cease collection efforts for a delinquency. Boards can document such decisions in their minutes
using no-name, no-address authorizations, whereby the minutes just reference the dollar amount of the write-off.

Charges to owners for collections-related legal fees.

Most associations incur legal expenses pursuing collection of fees from delinquent owners. Collections-related
legal fees should be billed back to the owner responsible for the association incurring those fees. Therefore, legal
reimbursement income and collections-related legal expense should always be closely correlated. If a decision
is made not to charge a legal expense back to an owner, that decision should be documented in the minutes.

Implementation of controls to address the items described above requires minimal time and effort, and can become part
of the review process whenever financial statements are produced. Elimination of these issues might even slow down the
graying of my hair. And for that, I thank you.
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MANAGEMENT SERVICES

CAPMANAGEMENT

Make living in your HOA
something to brag about!
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"601 6 Committees

2016 CAI-RMC Committee Chairs

PROGRAMS &
EDUCATION

Melissa Keithly
melissa@acmhoa.com
(303) 233-4646

Alicia Granados
agranados@ppbi.com
(303) 910-7863

SPRING SHOWCASE
& TRADESHOW
Mark Richardson

mrichardson@4shoa.com
(303) 952-4004

Kristen Jezek
kjezek@mrcdlaw.com
(720) 217-1375

HOA COUNCIL

Jim Walters
JimW@myroofreps.com
(303) 242-6952

Melissa Garcia

MGarcia@hindmansanchez.com

(303) 991-2018

MEMBERSHIP

Sherri Pe’a
sherri.pea@myroofworx.com
(720) 550-9818

Marcia Pryor
marcia.pryor@brightview.com
(720) 732-7450

MOUNTAIN CONFERENCE

Steve DeRaddo
sderaddo@peliton.net
(303) 771-1800

MOUNTAIN EDUCATION
Murray Bain
murray@summithoaservices.com
(970) 485-0829

NOMINATING

Carmen Stefu
cstefu@4shoa.com
(303) 952-4004

MEDIA & MARKETING

Andrea Daigle
adaigle@ochhoalaw.com
(720) 221-9780

Danielle Holley
dholley@hearnfleener.com
(303) 933-6652

FALL CONFERENCE
& ANNUAL MEETING

Bryan Farley
bfarley@reservestudy.com
(303) 394-9181

Evelyn Saavedra
esaavedra@ehammersmith.com
(720) 200-2830

ATTORNEYS

Rich Johnston
rjohnston@tobeyjohnston.com
(303) 799-8600

Lauren Holmes
Lholmes@ochhoalaw.com
(720) 221-9780

Kim Porter
kporter@lanskyweigler.com
(303) 297-1900

EDITORIAL

Jessica Meeker
jmeeker@hearnfleener.com
(720) 334-3665

Maggie Bolden
mbolden@palaceconst.com
(303) 698-4145

ACTIVITIES COMMITTEE

Jeff Powles
jeffp@centurycommunities.com
(303) 770-8300 ext.164

Aaron Goodlock
(720) 221-9787
agoodlock@ochhoalaw.com

CLAC

Brandon Helm
brandon@warrenmgmt.com
(719) 685-7831

EXPERIEMCE
EAPERTISE
TECHNOLOGY
RESULTS

Hearn & Fleener, LLC
COEHITRACTION ATTUENLT

CER S YEARS CIF SPECELEZING [N COMNS TRUCT N DEFELCT CLANS

LILT Team Mrans

= Colorado laws and (ssues

= The builders: developers and Insurance CEnpanies

= How T s tect wely &g mrofesnonsiiy helg defectvi coammunities

It is our philosophy that makes us different. We belleve a construction
defact lawsult [£ not always the solution. Vil our websile ta o
more about Us. CUr Successes and what we may be able to do for

a1t

303.993.6835

v P b e e r SO

SO LIrEy

AP Shreat, Suite 1550
Crémaar, L BOR02



THANK YOU

TO OUR

2016 SPONSORS

PLATINUM SPONSORS

Benson
Kerrane

Our Brand Means

StOrZ Peace of Mind

Nelson

CONSTRUCTION
DEFECT
ATTORNEYS

BURGSIMPSON

BURG | SIMPSON | ELDREDGE | HERSH | JARDINE PC
Good Lawyers. Changing Lives®

GOLD SPONSORS
.] UnlonBank El'l-‘m

A member of MUFG, a global fin '." Ta Hdlﬂulw Wirh

INSURANCE myswingle.com

! SPFIGHTS x‘ﬁbammm
= I | |

lF Hearn & Fleener, LLC w ESTE H H

WLMTIRARCL | L0 T T

AN
4y
Iy Commumty

Heritage

ROOFING., INC.

SILVER SPONSORS

ASR Companies

Association Reserves Colorado
Citywide Banks

Colorado Association Services—Associa
HindmanSanchez, PC
Interstate Restoration
McKenzie Rhody

Palace Construction

Premier Roofing

Pro Disposal & Recycling

RBC Wealth Management
RealManage

The Roof and Gutter Guys

SBSA

By

W ASSOCIATIONS INSTITUTE
EST.1976
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OCTOBER

5th Annual Colorado Cup
Castle Rock

20-21

Thu-Fri

M-203 Community Leadership

Thornton

DORA Day
Golden

NOVEMBER

Business Pariner Education
Golden

15

Tue

Fall Conference & Trade Show

Denver

DECEMBER

Mountain Education Roundtable
Breckenridge

1

2016 Holiday Party
Denver

For the latest information on all our programs, visit www.cai-rmc.org!

Don’t forget to register for events—it helps us place food
orders and make sure that we have adequate space.




