Vol. 35 * No. 6 * June 2017 | 9 www:CAI-RMEforg

COMMO N

N TERE
CEGAD

HeEE RS el A
YourJAssociation
- -

I g’ ..r‘,‘d"'
INSIDE: _ 4 .“tl-ﬂ:‘! 8o =
Conflict Resolution for Managers 2

Service & Assistance Animals — ) ﬁ"g
Rogue HOA Members — CreTaroATey
Amending Association Documents = — Communlt
And More! ASSOCIATIONS INSTITUTEy



#" P

%ux-nuc

F@%ﬁ Va,g

Carnival Games, Food & Fun

Friday Centennial Center Park
Aot 4, 2017 56pm | RIS

Register

] Now!
gl WWw.cai-rmc.org

Presenting Sponsors:

@ Caretaker

N

COLDRADGO
DISASTER
RESTORATION




Vol. 35 * No. é * June 2017 www.CAI-RMC.org

FEATURED DEPARTMENTS

President’s Message 4
CAIl Adopts an Expanded Public 6 Executive Director’s Message 5
Policy Regarding Construction
Defect Claims Welcome New Members 22
by Jeff Kerrane
THE FUTURE IS HERE—The Power of 8 Service Directory 23
Conflict Resolution Training for Managers
by Monica Lichtenberger, Murray Baine, 2017 List of Commitiees 26
and Wes Wollenwelber

Event Calendar Back Cover

Doggone It! Associations’ Rights 10
and Obligations Related to Service
and Assistance Animals

by K. Christian Webert

Rogue HOA Members 12
vy Justin Bayer

D&O Insurance Shortfalls & Lawsuit Trends 14
by Candyce Cavanagh

To Amend or Not To Amend, 16
That is the Question

by Lee Freedman

T
Conflict Resolutiones 8

The materials contained in this publication are designed to provide our members and readers with accurate, timely and authoritative information with regard to the subject covered. However,
the Rocky Mountain Chapter of CAI is not engaging in the rendering of legal, accounting, or other professional types of services. While the Rocky Mountain Chapter of CAI provides this
publication for information and advertising, the Rocky Mountain Chapter of CAT has not verified the contents of the articles or advertising, nor do we have the facilities or the personnel to do so.
Members and readers should not act on the information contained herein without seeking more specific professional advice from management, legal, accounting or other experts as required.



ot
‘?rPresideni’s Letter

ell, we are in full swing for
construction, pools, parking
and, you know, the famous pool

season! This is the time of year that a lot of
contracts are passing over a manager’s desk
as well as in front of the Board of Directors.
In this issue of Common Interests, you will
receive many tips and tricks in regards

DENISE HAAS, to legal information for the Association,

President working with Business Partners as well as
CAI-RMC how to handle contracts and what to look
for. We hope you enjoy!

We just finished attending National Conference and welcome
Greg Smith as the President of the Board of Trustees for CAIL
He presented an excellent talk about the CAI Moment. Please see
the graph to the right to see if it resonates with you. I am currently
working with National to see if we can download his speech to have
available to those that were not able to attend. I believe in working
with and through CAI, you have an opportunity to connect in all of
the areas in the graphic and have it create a CAI Moment for you.
I know it does for me! We hope you will join us for a quick break
on June 23rd as it is time for our Annual CAI Golf Tournament.
Ilook forward to seeing you all there! f&
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*( Executive Director’s Message

id you know that June has the Summer ® )
Solstice, the day with the longest daylight of ',‘\ﬁ",’

2 Thi .
the year? This year Summer Solstice falls on ROCKY MOUNTAIN CHAPTER

Tuesday, June 20. I tend to make the most out of the
daylight by enjoying a book in a hammock. Do me Communlty
a favor, don't try and catch up on chores or do a bit ASSOCIATIONS INSTITUTE

more work at the office on June 20th. Do something i i 'Wl
for yourself, outside with the company of natural light, ‘IDI n 0 ur ﬂn IIHE Cummu nity:
and enjoy the season.

Ilove the following passage by Henry David Thoreau
regarding the month of June: “This is June, the month
of grass and leaves . . . already the aspens are trembling
again, and a new summer is offered me. I feel a little fluttered in my thoughts,
as if I might be too late. Each season is but an infinitesimal point. It no sooner
comes than it is gone. It has no duration. It simply gives a tone and hue to Face bﬂﬂk,l:ﬂm.."'ﬂﬂf.l mc
my thought. Each annual phenomena is reminiscence and prompting. Our
thoughts and sentiments answer to the revolution of the seasons, as two cog-
wheels fit into each other. We are conversant with only one point of contact
at a time, from which we receive a prompting and impulse and instantly pass -
to a new season or point of contact. A year is made up of a certain series and '&'CAI RMC
number of sensations and thoughts which have their language in nature. Now
I am ice, now I am sorrel. Each experience reduces itself to a mood of the
mind”.—Henry David Thoreau, in his Journal. ft

BRIDGET NICHOLS,
Executive Director
CAI-RMC
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CAl Adopts an Expanded

Public Policy Regarding
Construction Defect Claims

he past few years have seen an

unprecedented surge in the

introduction of state legislation
aimed at curbing construction defect
lawsuits.  Several states have passed
major reforms with the goal of increasing
hurdles for community associations to
file lawsuits, providing builders with
a right to repair, limiting associations’
rights to amend their governing
documents, shortening the deadlines to
bring claims, and taking away a right to
ajury trial.

The Community Associations Institute
responded in 2016 by amending and
broadening its public policy toward protecting associations’ rights
to pursue construction defect claims. CAI has published public
policies on a broad range of topics including board member
education, the mortgage interest deduction, and satellite dishes.
CATs public policies are intended to guide local chapters and
legislative action committees in their advocacy efforts.

Prior to 2016, CAI had a limited public policy, titled “Protection
of Association Claims in Right to Cure Legislation” Last April,
CATs Government & Public Affairs Committee redrafted and
broadened this policy, renaming it, “Protection of Association
Claims in Construction Defect Legislation.”

CAT’s new policy on construction defect legislation includes the
following tenets:

 The Opportunity to Cure. While builders should be given an
opportunity to present a reasonable plan to repair defective
construction, an association should have the opportunity to
accept or reject the plan. After all, the property belongs to the
association and the owners, and it is their right to make the
final decision as to what repairs are appropriate and who may
perform the repairs.

» The Board of Directors Are the Decision Makers. Like
any other non-profit corporation, the board of directors
should have the power to make informed business decisions
for the association, and the declarant should not be able to
unreasonably restrain the boards power to initiate legal
proceedings by requiring ahomeowner vote in the association’s

Jeff Kerrane,
Benson, Kerrane,
Storz & Nelson

governing documents. Furthermore, the declarant should not
be permitted to retain any decision-making power over the
association after the period of declarant control ends.

« Protection of Attorney-Client Relationship. When an
association hires an attorney, the attorney’s communications
with the board, homeowners, and community manager
should be confidential, and should not be at risk of disclosure
in litigation discovery proceedings. Further, legislation should
not force an association to make specific legal disclosures
in litigation if the association and its attorneys believe the
disclosures to be untrue.

« Alternative Dispute Resolution. CAI encourages alternative
dispute resolution (ADR), such as arbitration, as an acceptable
alternative to construction defect litigation when consent to
ADR is truly voluntary and occurs after the dispute arises.
This means that a declarant should not be permitted to
impose ADR provisions on homeowners and associations
by inserting one-sided provisions in purchase agreements or
governing documents.

» Right to Be Made Whole. CAI encourages legislation that
provides the prevailing party with recovery of litigation
expenses, attorneys’ fees, and pre-judgment interest.

o Statutes of Limitations and Repose. CAI recognizes that
some construction defects are hidden, and may take years to
show themselves. CAT’s new policy opposes any legislation
that gives an association less than six years after substantial
completion to bring a claim, or less than two years after the
association discovers the defect.

« Self-Governance. Declarants should not be permitted to
insert provisions in governing documents that make it more
difficult, time consuming, or expensive for an association to
bring a construction defect claim.

» State Concern. CAI supports consistent state laws and
opposes the ability of cities and counties to pass a patchwork
of local ordinances that make the laws for bringing a
construction defect claim vary across different municipal
jurisdictions within one state. f¢

Jeff Kerrane is a partner at Benson, Kerrane, Storz ¢ Nelson, which represents
homeowners and community associations faced with construction defects throughout
Colorado, Minnesota, Wisconsin, and Texas. Jeff was a member of CAI Government
& Public Affairs Committee from 2015 to 2016.
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The Power of Conflict
Resolution Training for




esolution of community disputes

is no longer a task left for lawyers

and trained mediators. Times
are changing. Managers play a major
role in helping resolve disputes and, as
discussed below, that role will increase
in the future. This spring, mediator,
Monica Lichtenberger of Phoenix
Strategies, Murray Baine of Summit
HOA Services, and Wes Wollenweber of
Feldmann Nagel, join forces to present
their 8-hour continuing education
program entitled, “Conflict Management
& Dispute Training for HOA and Real
Estate Professionals” This program
will be certified for eight hours of
continuing education credit for both
community managers, as well and real
estate professionals. Alternative Dispute
Resolution (ADR), such as mediation, is
badly needed for community disputes.
Future legislation may make mediation
and other forms of ADR mandatory in
housing disputes. As such, community

Monica
Lichtenberger,
Phoenix Strategies, Inc

Murray Bain, managers, property managers, and other
PCAM, CCAM, real estate professionals can benefit
Summit HOA greatly from conflict resolution training.
Services, Inc. We all know that HOA and real estate

professionals deal with all types of
conflict. That conflict is on the rise as
our societal conflict increases. Conflict
resolution skills not only help resolve
the day-to-day challenges of community
conflict but also, will be in greater
demand as the legislative landscape
develops. Managers equipped with these
crucial skills will be seen as a major
resource once it is mandatory to mediate
community conflicts.

Conflict resolution has been covered in
prior editions but community manager
feedback suggests that more and more
managers are interested in learning new
and additional skills pertaining to being
part of the resolution process itself. This is encouraging because
community disputes face many hurdles if they are not resolved prior
to litigation. Community disputes, whether involving neighbor-
to-neighbor conflicts, disagreements between neighboring
homeowner associations (e.g. easement disputes), or homeowner
association-member battles, can be very expensive both in terms of
money and time. As so many of us know, they are often emotionally
charged legal disputes, which can lead to significant legal expense.
They are time consuming and take board members and managers
away from the main task of sound governance. Further, the
outcome of court cases does not always justify that expense. Aside
from legal disputes, community managers can benefit greatly from
conflict resolution techniques as a means to problem solve on a
day-to-day base basis and end disputes before they get out of hand.

Wes Wollenweber,
Feldmann Nagel,
LLC

These skills help solve issues between board members, boards and
community members, as well as broader issues.

In Monica, Murray, and Wes’s training, managers will become
familiar with the PSI Collaborative and the Facilitative Interest-
Based (CFI) model in order to learn best practice conflict
management strategies and techniques. Collaborative strategies
focus on the tenet that people in conflict usually have some type
of prior relationship. Given the nature of community disputes,
these strategies are crucial for managers because they help use
existing relationships to resolve conflict. The level of volatility or
peacefulness reflected in this existing relationship is not necessarily
a result of the actual conflict but rather how people communicate
with and treat one another during a disagreement. People are less
likely to launch a formal complaint or initiate a lawsuit against
someone they feel has harmed them if they are treated with respect.
Collaborative conflict managers use strategies and techniques that
help connect people and foster that necessary respect. Respect
leads to trust, and this heightened care and trust enables parties
in a community to collaborate as partners, analyzing issues and
designing optimal and mutually satisfying solutions.

Facilitative conflict managers use approaches that empower,
assisting people to make their own decisions. Empowerment is
based the belief that disputants are capable of making their own
decisions. People in conflict know the most about their situations,
and what will ultimately work. In some disputes, people do not
need someone telling them or pressuring them to accept ideas from
outside their situation. However, others, such as managers dealing
with a board dispute, can be helpful by asking questions and/or
challenging certain ideas involved in the dispute. Empowerment
happens when people involved directly in the conflict reach a
full understanding of the situation and believes that they have
the ability to make their own decisions. This approach is equally
valuable to community disputes. A manager who can help facilitate
individuals in conflict talking through their own issues is a high-
level manager.

The interest-based method goes beyond the surface and the
positions people take in a dispute (e.g. we want to enforce this
policy that we have not enforced in some time) and delve into the
deeper interest that area really driving the dispute (e.g. we need
the policy now because of one individual that we take issue with).
This method focuses on the true needs of the parties. Often, in
community disputes, this method finds the true common ground
or common interest between the disputants and focuses on
solutions valuable to both sides.

No matter the method, conflict resolution training places another
valuable arrow in the manager and real estate professional’s quiver
of people skills. In addition, as mediation and other forms of ADR
become potential mandatory, managers with this training and
these skills will offer another level of service to this industry that
will be invaluable. ft

Monica Lichtenberger, Phoenix Strategies, Inc. (PSI) President, has 20 years of
experience as a mediator, coach, trainer, facilitator, faith conciliator and conflict
management system designer. As a conflict management specialist, she has extensive
mediation experience and has delivered Home Owner Association, workplace, faith
conciliation, elder care, Restorative Justice, domestic, and business/consumer conflict
management training.

Murray Bain, PCAM, CCAM, is the President of Summit HOA Services Inc.

Wes Wollenweber is a senior attorney at Feldmann Nagel LLC. He has represented
HOAs for 17 years.



K. Christian
Webert

10

ome homeowners and condomi-

nium associations have restric-

tions on animals within their
communities. Generally, these restric-
tions prohibit certain animals, limit the
number and size of certain animals, and
prohibit certain animals from certain
areas in the community. Sometimes, a
resident demands that the association
make an exception to its rules because
the resident has a service animal or
an assistance animal. The association
board and manager are then left to sort
through the alphabet soup of laws and
government agencies, determine whether
the resident’s demand is valid, and inform
the resident of the association’s position.

Good times. This article seeks to provide some guidance on how to
respond to these demands.

Associations’ Rights and Obligations
Related to Service Animails

A “service animal” is a dog or miniature horse individually
trained to provide assistance to an individual with a disability, under
the Americans with Disabilities Act ("ADA”). Most associations are
not subject to the ADA because they do not have places of public
accommodation. As such, most associations are not required to
allow service animals. However, associations that invite the public
to use the associations’ amenities might be subject to the ADA. If
an association is subject to the ADA, the association must allow the
service animal access.

To determine whether an animal is a service animal, the
association may ask two question: (1) Is this a service animal that
is required because of a disability? (2) What work or tasks has the



and Assistance Animals

animal been trained to perform? Please note, if it is apparent that
the animal is a service animal, the association may not ask these
questions. For example, a dog guiding a person who is blind may
not be the subject of inquiry. All that said, the association may
deny access to the animal if (1) the animal is out of control; (2)
the animal is not housebroken; or (3) the animal poses a direct
threat to the health or safety of others. Additionally, effective 2017,
Colorado has made it a crime to intentionally misrepresent that an
animal is a service animal.

Associations’ Rights and Obligations
Related to Assistance Animals

An “assistance animal” is an animal that works, provides
assistance, or performs tasks for the benefit of a person with a
disability, or provides emotional support that alleviates one or
more identified symptoms or effects of a person’s disability, under
the federal Fair Housing Act (“FHAct”). Generally, an association

must allow an assistance animal in the association’s community, even
if the association has a rule prohibiting the assistance animal. Please
note, the FHAct protects all residents, including owners, tenants, and
applicants/prospective residents. When a resident asks the association
to allow an assistance animal despite the association’s restrictions on
animals, the resident is requesting a reasonable accommodation.

To determine whether an animal is an assistance animal, the
association must follow the reasonable accommodation process
required by the FHAct. There are a few guiding principles to
consider. First, the Association should actively engage in the
reasonable accommodation request process. Second, if the requested
accommodation is not granted, the Association should propose a
less restrictive alternative. Third, the association should document
the reasonable accommodation request process thoroughly.

“Most associations are not required
to allow service animals. However,

associations that invite the public to use
the associations’ amenities might be
subject to the ADA. If an association is
subject to the ADA, the association must
allow the service animal access.”

Beyond these guiding principles, the association must take the
following steps. First, the association must determine whether
the person making the request is disabled, i.e. a physical or mental
impairment that substantially limits one or more major life activities.
Second, the association must determine whether the person making
the request has a disability-related need for an assistance animal. If
the person’s disability is not apparent, the association may request and
obtain additional information to substantiate the person’s disability
and the disability-related need for the assistance animal. If the
association determines that requestor is either not disabled or does not
have a disability-related need for an assistance animal, the association
may deny the request. However, if the association determines the
requestor is disabled and has a disability-related need for an assistance
animal, then the association must allow the assistance animal.

However, the association need not allow an assistance animal if
any of the following applies. First, allowing the assistance animal
would impose an undue financial and administrative burden.
Second, it would fundamentally alter the nature of the association’s
services. Third, the specific assistance animal poses a direct threat
to the health or safety of others. Fourth, the specific assistance
animal would cause substantial physical damage to the property
of others. Additionally, effective 2017, Colorado has made it a
crime to intentionally misrepresent that a resident is entitled to an
assistance animal. ft

Christian Webert is an associate at Moeller Graf, PC., where he has spent the past five
years specializing in all areas of common interest community law. You may find out
more about Moeller Graf, P.C. at www.moellergraf.com.
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ROGUE

HOA MEMBERS




he idea of an HOA board member

going rogue and compromising

the integrity or the future of a
community is not uncommon. Going
“rogue” can refer to various actions,
including but not limited to; making
impactful decisions without consulting
others on the board, acting in an uncivil
manner with other board members, using
volatile language or behavior toward
other board members, or utilizing their
position as a board member or board
officer to make personally beneficial
decisions.  Oftentimes these power
struggles or bullying through personal
agendas can lead to attorney involvement
and litigation, avenues that can be fiscally damaging for an HOA
and its respective membership.

While there are certainly times when a lawsuit is the only
action left to take against a particularly difficult or tyrannical
board member, avoiding this result completely is typically a more
desirable route. That being said, taking the proper steps in the early
stages of this situation can be confusing and stressful.

What rights do board members have when facing a rogue board
president? What if that president is newly elected? How can the
board deal with a board member who is hiring contractors behind
their back? This article will aim to concisely address questions like
these and bring to light a board’s rights, as well as proper steps
to follow when faced with a difficult situation involving a rogue
board member.

Justin Bayer,
Caretaker
Landscape

Step One: A Conversation

While a seemingly innocuous call to action, a simple
conversation can go a long way. This type of correspondence can be
behind closed doors if preferred, which can be especially effective
for enlightening a board member who is beginning to “go rogue”
If board members are not comfortable with an off-the-record
conversation, utilizing the structure of the board meeting forum
can be especially helpful. By stating issues or questioning decision
making within the boundaries of an official meeting, the concerned
board members can ensure that their points will be officially logged
in the meeting’s minutes.

Step Two: Resorting to Action

Oftentimes it is power over fellow homeowners that can get to
a rogue board member’s head. They threaten the sanctity of their
position by acting out on their own accord, a clear and direct
violation of their commitment to the association. This sort of
behavior can derive from a position of power on the board, one
they were most likely elected to prior to this behavior. Rather than
waiting for their term to expire (an option, to be sure, though a
lengthier process in most cases), a board has the ability to remove
an officer. This process typically only requires a majority vote,
though many board members are unaware of this course of action.

If removal from a position of power is not enough (or the
offending member refuses to step down on their own), there is the
option of removing this person from the board entirely, although
this can prove to be a bit more challenging. In most cases, the
process of complete removal from an HOA board takes the vote

of every member on the board. It should be noted that this is the
bare minimum it would require to remove a member completely.
As with any process that has serious legal and fiscal ramifications,
it is best to become educated in the common interest-related state
and federal laws that apply to your community. For Colorado, these
laws can be found on the Colorado.gov website, on the Department
of Regulatory Agencies (DORA) page.

Step Three: Covering Your Bases

If the rogue board member has already acted on their own
accord and for their own interest or gain, it would be wise to notify
all vendors and other community business partners that the board
as a whole makes the purchasing decisions for the community.
If action regarding third party businesses are not handled in a
timely manner, the board could be forced to suffer the monetary
consequences of the rogue member’s decisions.

In a 2016 article for HOALeader.com, Bob Kmiecik, a partner
at Kaman & Cusimano LLC, advises that “You should contact
contractors and say the president doesn’t have the authority to
sign contracts himself and therefore those vendors don’t have a
reasonable basis to rely on that authority in contracting with the
association.”

A final step to ensure that the board is being properly represented
legally is to involve the community’s legal representation in all
emailed correspondence regarding the behavior of a rogue board
member. This action can be of great importance if the decision-
making of a rogue board officer comes back to adversely impact the
board or the community.

Step Four: Mediation

There are instances where mediation is both beneficial and
unavoidable. If the board determines that this rogue board member
has acted in a manner outside his or her scope, the association may
bring forth a lawsuit, and the court will likely mandate that the
parties participate in mediation. The parties would participate in
mediation either with or without their own respective legal counsel.

Mediation would involve both parties working toward an
agreement while a neutral third party oversees and facilitates
the process. All conversation and possible settlement terms in
mediation are confidential and cannot be presented as evidence in
a later court proceeding. This helps to ensure open negotiations.
If the parties are able to come to terms and settle the dispute they
would then sign a settlement agreement.

The process of mediation is non-binding, meaning if both parties
are unable to come to an agreement during the process, the neutral
third party cannot force the parties to reach a settlement.

Mediation varies from arbitration in that the latter is usually
binding. During arbitration, instead of a neutral third party, there
is an arbitrator or a panel of arbitrators who hear the arguments
from both parties then make a decision as to who is right and
who is wrong. The process is like a mini-trial and the arbitrator’s
decision is enforceable by law.

While there is no perfect way to handle these extremely difficult
situations, being well prepared and knowledgeable about the rights
and authority of your board as a whole is invaluable. Always consult
the proper channels of legal representation before proceeding with
any action that may result in fiscally damaging or detrimental
conduct to the community. f
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D&O Insurance Shoritfalls

and Lawsuit Trends

f you are a volunteer member of your
associations board of directors, it is
in your best interests to ensure your
association maintains a comprehensive
directors and officers (“D&O”) liability
policy. A claim against board members
may or may not be justified, but defense
may be an expensive undertaking and in
some instances awards for damages may
be substantial.
Colorado law address indemnification

Candyce

Cavanzlgh of directors and officers. Association
Orten Covoncjgh bylaws sometimes also address indemn-
& Holmes, LLC ifying committee members or other

volunteers. However, without D&O liab-
ility insurance to fund the indemn-
ification obligation, an association is faced with the prospect of
funding defense as an association common expense of the association.

What are the most common types of D&O claims? This past
month at the CAI Luncheon, Adam Collins with Tan H. Graham
Insurance identified the following claims as the most common:
breach of fiduciary duty; failure to adhere to bylaws; challenges
to assessments; failure to properly notice elections or count votes;
improper removal of board members; challenges to architectural
review decisions; Fair Housing Act discrimination claims;
challenges regarding easements and variances; board’s failure to
maintain common areas; defamation by the board of a member;
and failure to properly disburse funds. This list represents the
most common claims, but there are many other types of claims an
association may face.

All directorsand officers policies are not created equal. In general,
there are two types of policies: package policies and stand-alone
policies. Package policies often limit coverage to monetary claims
and may only cover lawsuits, but not administrative proceedings
(i.e, fair housing claims before state civil rights division) or
alternative dispute resolution proceedings (i.e., mediation or
arbitration). Additionally, insured persons may be only directors,
officers and the association. The policy may not cover committee
members or the association’s manager.

Stand-alone policies typically cover monetary and non-
monetary claims and also cover administrative proceedings and
alternative dispute resolution claims as well as lawsuits. Further,
insured entities typically include not only the directors, officers and
association, but also employees, committee members, volunteers
and community association managers.

Even stand-alone policies are not created equal. Types of coverage
the board may consider when reviewing D&O policies include the
following: defense for breach of contract; defense outside policy
limits (i.e., attorneys’ fees included within or above the coverage
limit); third party employment discrimination and harassment;
employment practice liability; cyber liability, lifetime reporting

period; full prior acts coverage; defense for libel and slander;
defense for failure to maintain insurance; employees recognized
as a claimant (i.e., standard insured vs. insured exclusion would
not apply); and coverage extended to a spouse or partner. Basic
definitions such as the definition of a claim may not be the same
on every policy and can have a substantial impact on coverage. If
you do not know why these types of coverage are beneficial for
your association or why policy definitions are important, then do
not hesitate to ask questions.

How do these differences in coverage play out in the real world?
Here is a real world example. A single mother moves into a
community of primarily age 55+ residents, but the community is not
a 55+ community under the terms of federal law. The board adopts a
rule prohibiting play structures and after receiving a complaint, the
board modifies the rule to prohibit play structures that can be seen
above the fence line. The single mother files a complaint based on
discrimination against families with children. After the complaint is
filed, the rule is rescinded, but the discrimination action proceeds.
The D&O insurer provides a defense, but this association’s D&O
policy only covers defense costs and not damages in the event of
a finding of discrimination. Ultimately, two fines of $15,000 each
for each of the two rules are imposed and damages of $28,000 are
awarded to the claimant. Although the association had its legal
defense costs covered, it was uninsured for a total of $58,000. If this
association had a policy that covered the damages award, the policy
premium difference would have been well worth the investment.

In addition to administrative claims, there are also lawsuits that
could be covered by D&O insurance. For example, the Colorado
Court of Appeals ruled in 2015 on a case involving validity of a
rule limiting short term leasing (Houston v. Wilson Mesa). The
owner filed an action to contest two $500 fines for violating a
short term leasing rule. The court ruled that short-term leasing
is not a commercial use and the minimum lease term had to be
in the declaration because the lack of any minimum term in the
declaration means that there is no restriction and a rule cannot
amend the declaration. We do not know if D&O insurance was
involved in this case, but ideally the association had D&O insurance
that covered non-monetary claims. If not, the association would
have to pay its legal fees for the trial court and appellate court
actions out of association funds.

The costs for claims that may be covered by D&O policies can
be substantial, whether defense costs or awards for damages.
It is important for boards to ask questions of their insurance
professionals and not automatically select the least expensive
policy without comparing available coverage offered on policies in
the marketplace. Boards may also consult with their legal counsel
if they have D&O policy questions. f

Candyce Cavanagh is a founding member of Orten Cavanagh ¢ Holmes, LLC, a
law firm that advocates a preventive approach in providing legal representation to
community associations. Candyce is long time member of CAI and also a fellow in
CAT’s College of Community Association Lawyers.
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hether ‘tisnoblerin the minds

of the community to live

with governing documents
that were the creation of the developer
or to suffer the slings and arrows of the
expense of amending the governing
documents to fit the current makeup
of the community. That decision many
times is the ultimate question a Board of
Directors for and owners in a common
interest community must make.

Owners, board members, and
managers should understand that most
community associations are created
by developers who do not have any
intention to live in the community for many years. However,
the developers create communities based on their own interest,
and not the future interests of the owners that eventually will
buy into the community. The interests of the owners may differ
substantially from those of the developer either immediately or
over time. As such, the needs of the community also change over
time from the needs of the original development.

To effectuate their interests, the developers create governing
documents that suit their needs, and likely do not suit the future
needs of the community.

Many common interest communities deal with governing
documents that are either so incomplete, so outdated, or so out
of touch with the current makeup of the community, that the
communities are having difficulty utilizing them to suit the needs
of the community and the community association. However, the
expense to modify the governing documents to fit such current
needs,and theapathyina community can make it difficult to obtain
the necessary votes to approve such amendments. The governing
documents consist generally of the Articles of Incorporation, the
Declaration, and the Rules and Regulations (which also include
the governance policies and any design guidelines).

To have such governing documents suit the needs of the
community, a community would need to change the documents
by amendments. Whether to amend or not to amend is not a
simple question . Amending just the Declaration can sometimes
cost an Association $10,000 or more, depending on whether the
community proceeds with wholesale changes to the Declaration
or amends just a few of the covenants in the Declaration, how
contentious the amendments are in the community, how difficult
it may be to obtain approval of the amendments, and how much
the community association’s counsel charges.

Before the board of directors for a community association
adopts amendments (if they may do so without member
approval) or proposes such amendments to the membership,
the board should first analyze the sufficiency of the governing
documents, the needs of the community, and the difficulty, time
and effort necessary, and cost to obtain such approval. Basically,
the board needs to determine if such amendments are necessary
and whether the time and expense to be incurred is in the best
interests of the association and the community.

The Declaration is the covenants governing the community,
including any lots, units, common area or common elements in

Lee Freedman,
Feldmann Nagel,
LLC

the community. The Declaration is typically the most difficult
document to amend. That is why the Declaration should generally
contain those covenants that the community wants to clearly
maintain in the community for years to come, as they would be
difficult to amend in the future. Any needs or requirements that
could change over time or from board to board (such as parking
restrictions, painting restrictions, etc.) should be in the other
governing documents that may be easier to change by board
approval or approval of a lesser number of owners.

Generally, except in a few limited situations, the Declaration
may be amended by the approval or consent of between a
minimum of a majority and a maximum of 67% of the total
voting power of the owners in the community, depending on the
specific amendment language in the Declaration.

However, the consent of first mortgagees (the holders of first
mortgages on the lots or units in the community) may be required
for approval of Declaration amendments. Although the Colorado
Common Interest Ownership Act (CCIOA) provides a process
to make it easier for a community association to obtain such first
mortgagee consent without having to actually obtain written
consent, it still may be difficult to get the requisite approval where
the consent of all or most of the first mortgagees is required or
where the amendments negatively impact the rights of the first
mortgagees.

The Articles, the governing document that forms the
community association, may be amended by approval of the
Board or the members, depending on its amendment provision.
If by the members, it is important to understand if such approval
is by a vote of the entire membership or only those present at a
member meeting where quorum is present. Some Articles can be
substantially difficult to amend because they require all or nearly
all of the owners to approve amendments.

A community association may want to modify the Articles
to, among other things, adopt CCIOA, amend the purposes of
the association, provide for a range of members of the board of
directors, or change the termination provisions (as to the latter,
many older Articles provide that they terminate after a specific
period of time if not extended rather than having perpetual life).

As with the Articles, the Bylaws, which outline how the
community association is to be governed, may generally be
amended by approval of the Board or the members, depending on
the amendment provision in the Bylaws. However, if quorum at a
member or board meeting is to be changed by amendment, such
amendment requires the approval of the members. If the Bylaws
are silent as to how member approval is to be obtained, then such
approval is to be by the vote of the members at a member meeting
called for the purpose of obtaining approval of the amendments
at which quorum is present.

A community association may want to amend the Bylaws by,
among other things, allowing for proxies, changing quorum
requirements, changing voting requirements, changing duties
or rights of the Board or officers, changing the board election or
removal process, or outlining hearing requirements.

The Rules and Regulations, governance policies, and design
guidelines, on the other hand, may be adopted and amended by
the board of directors unless there is some provision in the other
governing documents stating otherwise.
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Full scale amendments (typically referred
to as “Amended and Restated” documents)
are not always required. Community
association can choose to address specific,
more immediate needs by amending only
specific provisions of a governing document
rather than amending the entire document.
This could save the association expenses,
although it does not guaranty an easier
approval process nor does it mean that
ultimately full scale amendments are not in
the best interests of the community.

The board of directors should also
consider the appointment of a committee
of interested members in the community to
participate in the amendment process, even
though the Board has the final decision as to
whether to propose the amendments to the
membership. A committee can help address
the true needs of the community, consider
questions and comments from other owners
in the community, determine appropriate
amendments to address the community’s
needs, and communicate with the board.

Having members with different opinions
on amendment may also help sell proposed
amendments to the membership as a joint
product addressing everybody’s concerns.

To this latter issue, marketing of the
proposed amendments is an important step
to obtain approval, especially for contentious
amendments or where apathy permeates the
community. Such marketing techniques may
include, among other things, door-to-door
discussions, newsletter articles, and member
or board meetings at which the proposed
amendments are discussed.

Even with such efforts, it could take
considerable time and expense to obtain
the necessary approvals. However, if
done appropriately and successfully, the
final amendments should better suit the
current needs of the community, make
the management and operation of the
community, and aid in the compliance with
the current law affecting the community. f

Lee Freedman is a senior attorney at Feldmann Nagel LLC.
He has represented HOAs for 17 years.
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'“@elcome New Members

Lindsay Backas
Brian Berge
lan Broughton
Christopher Falasco — Endeavor Exteriors
Michael-James Johnson
Shanna Massler — HAVEN Property Managers & Advisors
Barney Donald Moran, CMCA —

Alpine Corporate Accommodations
John O’sullivan — Van Deusen & Associates, Inc.
Ana L. Peterson —

Spectrum Commercial Real Estate Solutions
Cristian Pintea — 4 Seasons Management Group, LLC
Joshua Beau Riley, CMCA —

Beaver Creek Mountain Lodging by East West
Stacey Ronczy — Sopra Communities, Inc.
Nicole Stone — LMI Landscapes, LLC

SAVE THE DATE

OCTOBER
11 Mountain Education * Vail
12 Mountain Education ¢ Breckenridge
12 Manager’s Lunch  Denver
18 Mountain Education ¢ Steamboat Springs
19 M-204 - Broomfield
24 Membership Orientation °
Greenwood Village
24 Lunch & Learn * Greenwood Village
NOVEMBER
14 HOA Roundtable ¢ Thornton
2 Fall Conference & Trade Show * Denver
DECEMBER
7 Awards and Gala
14 Manager’s Lunch ¢ Denver

Finance

Arficle Due Date

06/26/2017

Construction

September

07/28/2017

October Security/Safety

08/25/2015

Nov/Dec

Maintenance & Mechanical

09/29/2017




‘?@ervice Directory

. m,“ Allliagnce Innovadive Financial
f’ mﬂ' ‘ Agtociation | Soltions for
ASFIARLT AN TUHBSS COUST MM TIMAMCT f‘ Bank' e Coumammily
- s, i Management lngLtry
M P Lockigtn ® Orling fanking & Fell Doeking Saceioeg
5803 LANMAR STREET, ARVADA, CO 50003 [-{aapcn] @ L) faracay” 8 ChisSfated Culhomer Seraie

P 303423 -'-I?.'.-IZI!- = F 334238324

A OO OTHE - [

CRACK SEAL | INFRARED REPAR | BEAL CDAT | TENMIS COURTS

(7 - - o~ ; (7]

& Benson h:._-i'r:uh- Storz = Five Star Janitorial Inc.

o COMNSTRUCTION DEFEC E Banded & Dirvased

g 8 Commen Area Cloaaing Janitorisl

» <ZID Pei W anie Masagemonl Faop ~coupleg
E At Tacker 7904059017 Fae; 0, 10§ R
5 RIETHE | al mtar® s evny 11'\ln‘|.-nl.||i.|:||ll sl i
(8

Aember CAl

555 Famg Sireot, Suite 10480
Lakewond, OO 80238

=—=RECON

Derrver 13, 4119599 - —
‘ _ Colomsdo Spengs 7196348353 CONSTRUC TION COMPARNY
HindmanSanchez o B — B COsvcton § etetion i
o A 500.809.5242 Jon L. Wagener
i Prrsiicin?
www. iindmansans e, oo P

Eaimail b Lyt i b fed iidivideta b, o vy
BT WU (B Bt 5 | L] G i e 1] T

e 30311870 | Calt TH)-X38-4530
i L OHCC com

Strong Allies = Strong Communities

Orten
n, Cavanagh &
Holmes, LT

Teuww lop chaicn lor general ceunsel, arseiemeni
coflaclions and covenant enfwcement

Your Trusted
HOA Insurance Agent

Ella Washington Agency, Ing,
wwrw. EllaWashimgton.com

ARIEEIC AN FAMILY
ECITLILT T

i S ot S Yt o e
THEFATATED & 108 Fiihe BEA-ALE-%] 48 LBl 500 i
.-\.,.._-'.:""|;|-,-.'-.|:-'-,-". o O R ewashinggdamiam com

SO Shaifer Panbueny, Saire 300
Lpiletom, Cadorades S0127
1035653 1570

Far W03 865, 1§72
e, ol o [ coim

|r.-||.'|.-.||'.|'l."-"|l|.[|'|l|'||'.|l-| At

Sy SO

T20.495.2847

N
LN
Focuard om Cnmmunifiss suw

23



'?@ervice Directory

24

LANDSCAPING

MANAGEMENT SERVICES

- ovwh=aad

Flandscape services

Mike 0'Brien
Eilniis Develapment
p 03 432-H283 PO Bax 1715C
1 3I03-432-879 Galden, (0 BIG
misbiEEnE R W R G, o

U E. Arspaesh Consl, 923N
Ergirwtated, 0 80NN
P TR 5150 s1da
[ TH0.ADA S24F
F F20.081 5082
imeilel 1 500m cam

MANAGEMENT SERVICES

ACCL, INC.

s pate A e o s e s

Melark B Kremer, CALCA
Vi P o | wim i yem
TEeey b o Nerlind Eor e
Srraw Frosrdn Mg o
CaTemarTy Ao
bRl f s e T

319 fnucdy iy Torwan

D, s BT

Ralgm: L A 3-0 120

Foun CHOR T3 -L1F9 g iy
ok e B BTH- 330 h—-

CAPMANAGEMENT

Make living in your HOA
something to brag abnutT

CALL CHRIS CRIGLER 3
DR VISIT US WW'W ., Cap

1 JefWrie, CHRICA", ARS", POAM®
¥ Kieraive TG
< abep A N P BT Y A YU RS
Uovassagal, LT 5881 B Wi TELIFINY

We only manage !
Commumnities in H
Colorado, so your HAMMERSMITH
b is owr o, too, RGeS NS SRR [

AAMC

-ru-rnrr-r

eHammersmith.com




(7]
Ll
Q
>
= 4
L
(7]
-
=
i
=
o]
<
<
<
=

KC & ASSOCIATES

Kathy Christensen
e S)CED

IR0 W e o Wy T B30 90000 bl dfechon oo

Tl J 1 B B -5 e S e
Litern, CO DT & NIV OO3

W AR

# Canrennisl & Windesr o+ Colorade Sprisgs

kB i T p—
mnnr ) )

Sarvieg The Colarada Front Rangs For Ower 10 Years

Fisll Serviie Manage et and B ooasnting Serv e
Coavviliarvaribaimi, High Biae, Tiravibosvs, Thagpi-Fasdly S8 wd L thosss

& H#cropslain DR

For inguiries Contect joha Flold, Swnerl ¥F it TRATLATE

WA TR DT

ferian lerk

fark, CMCA® AMSY POAM

vy 10 L

T0-901 STAR (TRIT) Do

Jell Lukens. President

S135 Soulh Tak Wy Oy 303-0932-7848
Lisswion, O, S0217 Fict: 00-004-34108
Sy 1580 Cal; 3000474805

ST Tri-Phec Painting corm

HOA ) MuRidsmily » Commencinl - Redidsinkial

W L= ||."|.| 1HEN AN, Codl

RESERVE STUDIES

o
=
;
=
L]
o
<
T
@

ot
‘?@ervice Directory

A‘m Michael Kelsen, AS, PRA

-'f.l_l' cm Forsawiad E.I' erfarsing

Hewrrir Siakbes & Cippls fguiim
Fre yummar wral ewiaic peods

A o

Pl an pomm i '|- H’ E m

RESERVE
ADVISORS

Long-term thinking. Everyday commitment.

Serving All of Colorado
(800) 221-9882

www.reserveadvisors.com

Indapandent Insgections
Insurance Claims
Construction Owversight

dim ¥alters -2 16352

* Sundaging + Striging

Wiiging
# Powar Washing

'].-_I]K SERVICES, INC.

PROPERTY SERVICES

Cell; 303-2294015%
Tom K.Iﬂ'l"._ll’u Ofere: 3034669505
11E11 Upham 5¢., Suste 4 FAX: 1014180455
Broombeld, O, 0020 TIEzervices@gmail com

25



017 Committees

2017 CAI-RMC Committee Chairs

PROGRAMS &
EDUCATION

Natalie Tuccio
Natalie. Tuccio@reconexp.com
(720) 233-7611

Mike Lowder
mlowder@bensonpc.com
(720) 749-3517

SPRING SHOWCASE
& TRADESHOW

Mark Richardson
mrichardson@4shoa.com
(303) 952-4004

Kristen Jezek
kjezek@mrcdlaw.com
(720) 217-1375

HOA COUNCIL

Jim Walters
JimW @myroofreps.com
(303) 242-6952

Melissa Garcia
MGarcia@hindmansanchez.com
(303) 991-2018

MEMBERSHIP

Sherri Pe’a
sherri.pea@myroofworx.com
(720) 550-9818

Carey D
cbryant@ecoroofandsolar.com
(720) 550-2555

MOUNTAIN CONFERENCE

Steve DeRaddo
sderaddo@peliton.net
(303) 771-1800

Karli Sharrow
ksharrow@bensonpc.com
(720) 749-3513

MOUNTAIN EDUCATION

Murray Bain
murray@summithoaservices.com
(970) 485-0829

Jonah Hunt
jhunt@ochhoalaw.com
(720) 221-9783

MEDIA & MARKETING

Andrea Daigle
adaigle@ochhoalaw.com
(720) 221-9780

Danielle Holley
dholley@hearnfleener.com
(303) 912-7751

FALL CONFERENCE
& ANNUAL MEETING

Bryan Farley
bfarley@reservestudy.com
(303) 394-9181

Evelyn Saavedra
esaavedra@ehammersmith.com
(720) 200-2830

ATTORNEYS

Rich Johnston
rjohnston@tobeyjohnston.com
(303) 799-8600

Lauren Holmes
Lholmes@ochhoalaw.com
(720) 221-9780

EDITORIAL

Joe Jackson
jjackson@ehammersmith.com
(303) 980-7456

Lisa Greenberg
Igreenberg@feldmann-nagel.com
(303) 284-7827

ACTIVITIES COMMITTEE

Aaron Goodlock
agoodlock@ochhoalaw.com
(720) 221-9787

Jon Wagener
jw@reconcc.com
(720) 335-4530

CLAC

Brandon Helm
brandon@warrenmgmt.com
(719) 685-7831

NOMINATING

Carmen Stefu
cstefu@4shoa.com
(303) 952-4004
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CAIl Social Media
Roundup

Love CAI? Of course you do!
You can also Like, Friend &
Follow CAI-RMC and CAI National

Twitter
www.twitter.com/CAIRMC (Local)
www.twitter.com/CAISocial (National)

Facebook
http://www.facebook.com/cai.rmc Local
https://www.facebook.com/CAIsocial National

LinkedIn
https://www.linkedin.com/company/
42079 National Company Page

https://www.linkedin.com/
groups?gid=39092 National Group




THANK YOU TO OUR
2017 SPONSORS

PLATINUM SPONSORS

Benson
Kerrane
Storz

Nelson

CONSTRUCTION
DEFECT
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IALFOTH ERINGHAM
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GOLD SPONSORS
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Association Reserves

Colorado Disaster Restoration
Citywide Banks

Hearn & Fleener
HindmanSanchez P.C.

HPS Colorado

Orten Cavanagh & Holmes, LLC
Palace Construction
RealManage

RBC Wealth Management
Winzenburg, Leff, Purvis & Payne
The Witt Law Firm
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CALERVC, EWE[NE‘ CAENDAR

JUNE

2 2 M-201

Beaver Creek
Thu

801

Board Leadership
Development Program
Denver

2 3 Annual Golf Tournament
. Thornton
Fri

SEPTEM

AUGUST

9

Sat

Harvest Fest
Thornton

4 Annual Summer Carnival
. Centennial
Fri

12

Tue

HOA Roundtable
Centennial

'| o Manager’s Lunch
Highlands Ranch
Thu .

15
Fri

DORA Day & Happy Hour
Westminster

2 3 M-100

Broomfield
Wed

15
Fri

Business Pariner Education
Westminster

18

Mountain Conference
Vail Marriott Mountain Resort

Mon

For the latest information on all our programs, visit www.cai-rmc.org!
Don’t forget to register for events as prices are significantly higher the day of the event.




